proposals for assessment of civil penalties, the respondent

asserted that its Mineral Siding facility is not a "mine"

within the meaning of the Act.  In a motion filed by the

respondent seeking dismissal of these cases for lack of

jurisdiction, the respondent again asserts that its facility

is not a "mine" within the meaning of the Act,  Relying

on the Commission's decision in Secretary of Labor v. Oliver M. Elam,

Jr., Company, Inc. , 2 MSHC 1572 (1981) , the respondent contends

as follows;

(1)  Respondent is the owner and operator of a
commercial loading facility on the N&W-Southern
Railway which loads coal onto rail cars.

(2)  Respondent's customers are coal brokers
who pay it to load coal onto the rail cars.

(3) The brokers arrange for delivery of the
coal by truck to the facility, and then

for delivery by rail car to their customers.

(4)  The facilities for loading coal consist
of a hopper, a crusher, conveyor belts, and
a front-end loader,

(5) Respondent does not purchase and market
the coal that it loads, but rather acts as a
third-party which merely loads coal for
transportation to customers from disinterested
brokers.

(6) Respondent crushes the coal to facilitate
its loading business.

Assuming that the respondent is subject to the Act, the
next question presented is (1) whether respondent has violated
the provisions of the Act and implementing regulations as
alleged in the proposals for assessment of civil penalties
filed, and, if so, (2) the appropriate civil penalties that
should be assessed against the respondent for the alleged
violations based upon the criteria set forth in section 110(i)
of the Act.

In determining the amount of any civil penalty assessments,
section 110 (i) of the Act requires consideration of the following
criteria:  (1) the operator's history of previous violations,
(2) the appropriateness of such penalties to the size of the
business of the operator, (3) whether the operator was negligent,
(4) the effect on the operator's ability to continue in business,

810on 110(1). The judge's decision
